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:: IN THE COURT OF THE SESSIONS JUDGE ::::::::::::::NALBARI :: 

Crl Appeal No. 04/2016 

        

From the judgment and order dated 31/12/2015 passed by learned Addl. Chief 

Judicial Magistrate, Nalbari  in  Case No.329c/13 u/s-138 N.I. Act.  

 

                               Present   :  Mrs. S. Begum 
                                                      Sessions Judge,  
                                                      Nalbari. 
                

                            Md. Fakaruddin Ali Ahmed.............Appellant/accused. 

                                     - VS –                 

                            Md. Badiud Zaman …………….……Respondent. 

 

This appeal petition having been finally heard on 20/07/18 & 27/08/18 in 

presence of  

 

               Advocate for the  appellants        :    Mr. B. Ali, Advocate. 

               Advocate  for the respondents     :    Mr. R. Lahkar, Advocate.  

                            Date of hearing               :    20/07/18 & 27/08/18. 

                  Date of Judgment            :    27/08/2018. 

 

 J U D G M E N T 

 

 The instant appeal has been preferred by Fakaruddin Ali Ahmed 

challenging the judgment and order dated 31/12/15 passed by learned Addl. 

Chief Judicial Magistrate, Nalbari in C/R Case No.329c/13 u/s-138 of the N.I. Act 

by which the learned Addl. C.J.M.,Nalbari convicting the accused/appellant u/s-

138 N.I. Act sentenced him to undergo S/I for a period of three months and to 

pay sum of Rs.3,50,000/- as compensation within a period of six months from 

the date of delivery of the judgment failing which it is ordered that the 

complainant will be entitled to get interest @ of Rs.5% per annum till realization.   

 

2. The gist of the complaint petition filed by the complainant Md. Bodiud 

Zaman is that, the complainant and the accused had good family relationship as 
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well as they are very good friends and they extended their helping hand to each 

other at the time of need. While the accused was in need of huge amount of 

money he approached the complainant for financial help. The complainant lend a 

sum of Rs. 3 lacs to the accused and the accused promised to repay the same 

very soon. However, the accused did not repay the amount as promised by him 

in time. After repeated request from the complainant the accused ultimately 

issued a cheque bearing No. 3274450 for Rs. 3 Lacs to the complainant on 

30/01/13 to be drawn from his account maintained with Assam Gramin Vikash 

Bank, Rampur Barkhetri Branch. Complainant presented the said cheque for 

encashment in his A/C No.21822851702 in the Alahabad Bank Balakuchi 

(Balitara) Branch. The said cheque was returned dishonoured by Assam Gramin 

Vikash Bank, Rampur Branch due to insufficient fund on 19/2/13. Thereafter 

complainant sent a demand notice to the accused on 1/4/13 through his pleader. 

In spite of receipt of the demand notice the accused failed to repay the loan 

amount. Having no other alternative the complainant filed the instant case u/s-

138 of the N.I Act.  

 

3. The learned trial court after taking cognizance against the accused issued 

summon u/s-138 NI Act. While the accused entered into his appearance before 

the learned trial court, the particulars of the offence u/s-138 of the NI Act was 

explained to him to which he pleaded not guilty and claimed to be tried. During 

trial the learned trial court examined as many as three  witnesses from the 

complainant side.  Affidavit evidence of two witnesses from the accused side had 

been submitted and DW-1's cross was recorded by the learned trial court.  The 

learned trial court expunged the evidence of one Dw as he did not face the 

cross-examination. Both the sides also exhibited several documents. The defence 

case is of denial. The accused denied having any such liability towards the 

complainant. The plea taken by the accused during his evidence is that prior to 

the filing of the case, the complainant who had friendly relationship with him 

accompanied him to Guwahati and at a hotel of Guwahati while the accused 

went to the toilet by handing over the bag to the complainant then the 

complainant took away the cheque bearing No.3274450 from his cheque book of 

Assam Gramin Vikash Bank without his knowledge. The learned trial court at the 
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conclusion of the trial convicted the accused u/s-138 of the N.I. Act and 

sentenced him as discussed earlier.       

 

4. On being aggrieved with the impugned judgment and order of conviction 

and sentence passed by the learned trial court the accused preferred this appeal. 

 

5. The appellant side mainly challenged the decision of the learned trial 

court on the ground that the learned trial court  while deciding the case failed to 

properly appreciate the evidence on record  in its proper perspective and came 

to an erroneous decision. It is also submitted that though the complainant has 

failed to establish the fact of existing debt or liability and though the accused by 

adducing sufficient Dws established that he has no existing debt or liability 

towards the complainant yet the learned trial court ignoring the evidence of 

defence side erroneously convicted the accused. It is also stated that though 

evidence of the prosecution witnesses does not warrant conviction of the 

accused/appellant u/s-138 of the N.I Act yet the accused was convicted and the 

impugned judgment and order being erroneous is liable to be set aside. 

 

6. Per contra the learned counsel for the complainant argued supporting the 

judgment passed by the learned trial court. It is strenuously argued that the trial 

court's judgment is based on evidence on record and same does not require any 

interference from the appellant court.  

  

7. Section 138 of the NI Act has three ingredients No. (i) that there is a 

legally enforceable debt. (ii) that the cheque was drawn from the account of 

Bank for discharge in whole or in part of any debt or other liability which pre-

supposes legally enforceable debt; (iii) that the cheque so issued had been 

returned due to insufficiency of funds.  

 

8. The proviso appended to the said section provides for compliance with 

legal requirement before a complaint petition can be acted upon by a court of 

law.  

 These requirements are as follows :- 
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(a) The cheque has been presented to the bank within a period of 

three months from the date on which it is drawn or within the 

period of its validity, whichever is earlier.  

(b) The payee or the holder in due course of the cheque, as the case 

may be, makes a demand for the payment of the said amount of 

money by giving a notice, in writing, to the drawer of the cheque, 

within thirty days of the receipt of information by him from the 

Bank regarding the return of the cheque as unpaid, and  

(c) The drawer of such cheque fails to make the payment of the said 

amount of money to the payee or, as the case may be, to the 

holder in due course of the cheque, within fifteen days of the 

receipt of the said notice.  

 

 

9.  The  Act raises two presumption, firstly in regard passing of 

consideration as contain in section 118(a) of N.I Act which contemplate that it 

shall be presumed until contrary is proved that every negotiable instrument was 

made or drawn for consideration, secondly u/s-139 of the N.I Act a presumption 

that the holder of cheque received the cheque for the discharge of whole or part 

of any debt or liability.   

 

10. So in the trial u/s-138 N.I Act presumption will have to be made u/s-

118/139 of the Act that every negotiable instrument was made or drawn for 

consideration or debt and that it was executed for discharge of debt or liability if 

once the execution of negotiable instrument is either proved or admitted. As 

soon as the complainant discharges the burden that the cheque was executed by 

the accused the rule of presumption u/s- 118 and 139 help him to shift the 

burden on the accused and these presumption will exist until contrary is proved 

by the accused that the cheque was not issued for consideration or in discharge 

of any debt or liability.  

 

11. In the instant case complainant (PW-1) divulged about obtaining a loan of 

Rs.3,00,000/- by the accused from him.  It is disclosed that he had friendly terms 

with the accused and as such he on request of the accused had lent the said 
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amount to the accused and the accused promised to return the same soon. On 

repeated demands to repay the loan the accused issued a cheque bearing 

No.3274450 of Assam Gramin Vikash Bank, Rampur, Barkhetri Branch dated 

30/1/13 for Rs.3,00,000/- in the name of the complainant for repayment of the 

loan in the name of the complainant. The cheque is exhibited as Ext-1 and Ext-

1(1) is exhibited as the signature of the accused.  

 

12. The accused on the other hand denied about taking any loan from the 

complainant and having any such liability towards the complainant. He also 

denied about issuance of the cheque in favour of the complainant. Accused as 

DW-1 stated that he had no existing debt or liabilities in favour of the 

complainant and hence question of issuance of disputed cheque in favour of the 

complainant does not arise. It is the version of the DW-1 that prior to institution 

of the case one day he went to Guwahati and complainant accompanied him. 

They took lunch at Lakhimi Hotel of Ganeshguri and thereafter he handing over 

his bag to the complainant went to the toilet to wash his hand. It is alleged that 

at that moment the complainant took away the cheque leaf bearing No.3274450 

of Assam Gramin Vikash Bank, Rampur Branch from his bag  without his 

knowledge. It is revealed that the complainant thereafter entering his name, 

amount and date in the cheque leaf deposited the same in the Bank. The 

accused however during his cross-examination admitted that the cheque Ext-1 

bears his signature. So admitted fact is that said Ext-1 bears the signature of the 

accused and it is established that the cheque is in the name of the complainant. 

As soon as the signature in Ext-1 is admitted to be that of the accused then from 

the presumption u/s-118/139 of the N.I Act it can be safely presumed that the 

cheque was made or drawn for consideration and that the holder of the cheque 

received the same for discharge of any debt or liability.  

 

13. It is a rebutable presumption and so the burden lies on the accused to 

prove the fact that the said cheque was not issued for consideration and not in 

discharge of any debt or liability. It is the well settled law that for rebuttal of 

such presumption the accused need not come to the witness box but he can 

prove the said fact also from the case set out by the complainant or evidence 

adduced by the complainant and also by bringing such facts and circumstances 
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which negates probability of issuance of the cheque for consideration and 

regarding discharge of any debt or liability. 

 

14. The Hon’ble S.C in 2008(4) S.C.C. 54 in para 32 held that :- 

“………….An accused for discharging the burden of proof placed upon him 

under a statute need not examine himself. He may discharge his burden on the 

basis of the materials already brought on record. An accused has a constitutional 

right to maintain silence. Standard of proof on the part of an accused and that of 

the prosecution in a criminal case is different.” 

 

15. In the above case Hon’ble S.C. in para 34 held that :- 

 

“…………. Furthermore, whereas prosecution must prove the guilt of an 

accused beyond all reasonable doubt, the standard of proof so as to prove a 

defence on the part of an accused is ” preponderance of probabilities “. Inference 

of preponderance of probabilities can be drawn not only from the materials 

brought on record by the parties but also by reference to the circumstances upon 

which he relies.” 

 

16. The Hon’ble S.C. in A.I.R. 2009 S.C. 1518 held that :- 

 

“…………. To rebut the statutory presumption an accused is not expected 

to prove his defence beyond reasonable doubt as is expected of the complainant 

in a criminal trial. The accused may adduce direct evidence to prove that the 

note in question was not supported by consideration and that there was no debt 

or liability to be discharged by him. However, the court need not insist in every 

case that the accused should disprove the non-existence of consideration and 

debt by leading direct evidence because the existence of negatives evidence in 

neither possible nor contemplated.”  

 

17. “…………. To disprove the presumption, the accused should bring on 

record such facts and circumstances, upon consideration of which, the court may 

either believe that the consideration and debt did not exist otherwise non 
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existence was so probable that a prudent man would under the circumstances of 

the case, act upon the plea that they did not exist.”   

 

18. “………….. The accused has also an option to prove the non-existence of 

consideration and debt or liability either by letting in evidence or in some clear 

and exceptional cases, from the case set out in the statutory notice and evidence 

adduced by the complainant during the trial.” 

 

19. In the light of this settled legal position now let me scrutinize how the 

accused has been able to rebut the presumption drawn in favour of complainant. 

Though the accused deposed that the complainant prior to filing of the case had 

taken away the cheque leaf bearing No.3274450 from his bag but surprisingly 

enough he did not lodge any ejahar regarding commission of theft of cheque leaf 

by the complainant from his cheque book. From the cross-examination of DW-1 it 

appears that he later on could know that his cheque leaf was missing but he did 

not lodge any ejahar in this regard. Complainant proved Ext-4 as the demand 

notice issued to the accused on 1/4/13 and Ext-6 as the A/D which bears the 

signature of the accused dated 4/4/13. it also appears from the cross-

examination of DW-1 that he received the demand notice from the complainant. 

So it is crystal clear that prior to filing of the case he was quite aware about the 

claim of  the complainant that the cheque was issued in favour of the 

complainant by the accused for repayment of loan amount alleged to be taken by 

the accused. The accused in spite of getting enough scope to file an FIR against 

the complainant for alleged commission of theft of cheque by the complainant, 

remained silent. The accused though claimed that the name and amount in the 

cheque was not written by him rather it was written after stealing the cheque 

from his bag yet he did not take any initiative for examining the disputed cheque 

by forensic expert so as to establish his plea that the writing in the cheque did 

not belong to him. The cross-examination of the accused also shows that he did 

not inform the Bank authority regarding missing or stealing of the cheque and 

also did not instruct the Bank authority to stop payment. If the cheque would 

have been lost or would have been taken away by some miscreants then 

certainly the accused would have been instructed Bank to stop payment. But the 

accused remained silent. The accused has totally failed to rebut the presumption 



8 

 

raised u/s-118/139 of the N.I Act regarding the fact that the cheque was 

executed for discharge of a legally enforceable debt.  The accused could not 

discharge his burden to rebut the presumption raised u/s-118/139 of N.I. Act and 

in failure of accused torebut the presumption, the presumption in favour of 

complainant exist and remains and it is rightly held by learned trial court that the 

cheque was issued in discharge of the legally enforcible debt/liability existed in 

favour of the complainant by the accused and such debt is a legally enforcible 

debt. Since the accused failed to discharge the initial onus of proof by showing 

non existence of the consideration the complainant is invariably entitled to 

benefit of presumption u/s-118 (a) in his favour. From the above discussion it is 

crystal clear that the accused issued Ext-1 cheque for an amount of 

Rs.3,00,000/- in favour of the complainant in discharge of a legally enforceable 

debt which he had taken from the complainant. 

 

20. From the evidence it is crystal clear that the complainant on 30/01/2013 

presented the cheque at Alahabad Bank, Balakuchi, Balitara where the 

complainant has an account for encashment but the cheque was dishonoured for 

insufficient fund.  On 2/3/13 Assam Gramin Vikash Bank, Rampur, Barkhetri 

Branch returned the cheque unpaid to Alhabad Bank, Balakuchi (Balitara) with a 

return memo Ext-2 dated 19/2/13 for insufficient fund. The cheque was returned 

to the complainant on 4/3/13 by Alahabad Bank, Balakuchi and a certificate Ext-3 

was issued to that effect on 14/6/13 by Alahabad Bank at the request of the 

complainant.  

 

21. PW-2 Som Das who is the Branch manager of Alahabad Bank, Balakuchi, 

PW-3 Uttam Baruah manager of Assam Gramin Bikash Bank are also examined to 

prove the fact that cheque was dishonoured for the above reason. It is disclosed 

by PW-2 Som Das that on 30/1/13 the complainant deposited the cheque bearing 

No.3274450 drawn on Assam Gramin Vikash Bank, Rampur, Barkhetri Branch at 

Alahabad Bank Balakuchi Balitara Branch and the same was sent to Assam 

Gramin Bikash Bank Rampur, Barkhetri Branch for clearance. But the cheque was 

returned due to insufficient fund on 2/3/13 and on 4/3/13 their Bank returned 

back the cheque to the complainant.  He also proved that a certificate was issued 

by their Bank on 14/06/13 to that effect. PW-3 also corroborated the fact 
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regarding dishonour of the cheque due to insufficient fund in the account of the 

accused and returning the cheque to Alahabad Bank by cheque return memo 

dated 19/02/13. Accused failed to lead any evidence to disprove cheque return 

memo Ext-2 and the certificate of the Alahabad Bank regarding returning the 

cheque to the complainant on 4/3/13 by Alahabad Bank Balitara due to 

insufficient fund in the account of accused. So it is established that the cheque 

was presented within time limit and returned dishonoured by the Bank for 

insufficient fund in the account of the accused.  

 

22. The claimant issued demand notice to the accused through lawyer by 

registered post on 1/4/13  informing the accused about dishonour of the cheque 

and also demanding the payment. In this regard pleader's notice, postal receipt 

and acknowledgment receipt has been exhibited as Ext-4,5 & 6. The demand 

notice is found to be in accordance with provision of N.I. Act. It appears that 

within 30 days of the receipt of the information by the complainant from the 

Bank regarding return of the cheque as unpaid due to insufficient fund, the 

complainant issued the demand notice. The acknowledgement receipt and the 

admission of the accused through his affidavit evidence established the fact that 

the notice was received by the accused on 4/4/13. It is established that in spite 

of receipt of demand notice the accused did not clear payment within 15 days of 

the receipt of the demand notice and instead of repaying the amount took the 

vague plea about non issuing any such cheque in favour of the claimant, which 

he could not establish at all.  From record it appears that complainant has 

established the three requirements necessary for compliance prior to lodging of 

the complaint i.e presentation of the cheque within three months of the issuance 

of the cheque; giving demand notice to the drawer within 30 days from the 

receipt of information of dishonour of cheque and regarding non payment of the 

amount within 15 days of the receipt of the notice by the accused. Though there 

is some delay in filing the case yet the said delay was condoned by the trial court 

on filing a condonation petition by the complainant. From the above discussion it 

appears that complainant has succeeded in proving a case u/s-138 N.I. Act 

against the accused beyond all reasonable doubt and learned trial court has 

committed no error in convicting the accused. 
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23. Now let me come to the sentence imposed by the learned trial court. In 

the instant case, the trial court sentenced the accused to undergo S/I for a 

period of three months and to pay  a sum of Rs.3,50,000/- as compensation 

within a period of six months from the date of delivery of judgment failing which 

it is ordered that the complainant will be entitled to get interest @ of Rs. 5% per 

annum till realization.    

 

24. U/S-138 of the N.I Act for committing an offence u/s-138 N.I. Act, the 

Magistrate can punish the accused either with imprisonment which  may be 

extended to two years or with fine which may extend to twice the amount of the 

cheque or  with both. In the instant case, the learned Magistrate choose to pass 

sentence of imprisonment as well as passed order of compensation.  

 

25. It is submitted by the learned Advocate for the appellant that the 

sentence of imprisonment of 3 months and the amount of compensation is to 

severe and unjustified. Considering the nature of the offence and considering the 

submission made on behalf of the accused, I am of the opinion that sentence of 

fine will serve the purpose and accordingly modified the order of imprisonment to 

order of fine.   

 

26. As per section 138 of the N.I Act, the court has the power to impose fine 

which can be extended up to twice the amount of the cheque. In the instant 

case, the cheque was issued on 30/1/13 for the amount due to the complainant. 

The accused instead of clearing the cheque amount after getting notice of 

dishonbour compelled the complainant to come to the court seeking relief and 

ultimately already 5 years has been elapsed since the date of debt obtained by 

the accused from the complainant. Considering all the above facts, I am of the 

opinion that the fine amount of Rs.5,00,000/- (Five lakhs) will be just and proper 

to restrain the accused from doing such type of offence in future. Accordingly, 

modifying the order of sentence of imprisonment and compensation, I hereby 

direct the accused to pay a fine of Rs.5,00,000/-(five lakhs) within two months 

from the date of passing the judgment, in default, S/I for one year. The fine 

amount if realized be paid to the complainant as a compensation u/s-357(3) 

CrPC.  
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27. With the above modification the appeal is partly allowed. 

 

28. Return back the LCR with a copy of this judgment passed by this court.  

 

 Given under my hand and the seal of this court on this the 27th     day of 

August/2018. 

 

Dictated and corrected by me                                 Sessions Judge, 
                                                                                     Nalbari.     
     

   Sessions Judge, 
        Nalbari. 
   

 

 

 D. Roy 


